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TERMS & CONDIOTIONS OF TRADING & CREDIT PROVISION

1. DEFINITIONS: 
‘Equipment’ means all equipment (including materials and labour, incorporated therein) or operational spare parts or renewal parts or any other material (including tooling) or parts, or any combination thereof, furnished by Seller to Purchaser under the contract of purchase
 
‘Product’ means any process, equipment, information, service, output or other thing of value which incorporates or results directly or indirectly from the Equipment or Service
 
‘Services’ means work, direction of work, technical information or technical consulting and advice or other services furnished by Seller to Purchaser under the contract of purchase and include such activities as the installation, testing, alignment, start-up, operation , repair and maintenance of the Equipment.
 
‘Suppliers’ means any of Seller’s suppliers of materials or services for the Equipment or Services, regardless of tier, including any engineering design review or services contracted for and performed by other companies
 
1. ACCEPTANCE: 
This quotation supersedes all previous quotations and agreements and is void unless accepted within 30 days from date hereof unless otherwise stated and is subject to change upon notice.
 
Recommendations and quotations are made upon the basis of opera rating conditions specified by Purchases.  Should actual conditions be different than those specified and performance of the Equipment be adversely affected thereby or not adequate, Purchaser shall be responsible for the cost of all changes in the Equipment required to accommodate such conditions, and the Seller reserves the right to cancel Purchase’s order and Seller shall be reimbursed for all costs and expenses incurred and reasonable profit for performance executed prior to the date of such termination.
 
All orders are subject to written acceptance by Seller’s supplying plant.
 
When this quotation is accepted by Purchaser, all the terms and conditions contained herein become a part of the contract of purchase, unless otherwise stated in this quotation.  Any conflicting or additional terms and conditions contained in any order submitted by Purchaser shall be of no effect unless assented to in writing by Seller
 

1. DELIVERY 
Delivery of the Equipment hereunder shall be made FOB Seller’s plant.  Shipping dates are approximate and are based on prompt receipt of all necessary information at Seller’s plant.  In case of delay in furnishing complete information, dates of shipment may be extended for a reasonable time based on conditions at Seller’s plant.  Receipt of the Equipment by Purchaser shall constitute a waiver of all claims for delay.
 
Seller shall not be liable for delay in delivery due to causes beyond its reasonable control or due to acts of God, acts of Purchaser, fires, labour disputes, boycotts, floods, epidemics, quarantine restrictions, war, insurrection, riot, civil or military authority, freight embargoes, transportation shortages or delays, unusually severe weather or inability to obtain necessary labour, materials or manufacturing facilities due to such causes, and in the event of any such delay, the date of delivery shall be extended for length of time equal to the period of the delay.
 
1. WARRANTIES 
2. EQUIPMENT 
Seller warrants that the Equipment shall be free from defects in material, workmanship and title.
 
Accessories supplied by Seller but manufactured by others carry whatever warranty the manufacturer of such accessories conveyed to Seller and which can be passed on to Purchaser.
 
Seller’s obligations under this warranty shall expire eighteen (18) months from shipment or twelve (12) months from installation, whichever comes first.
 
1. SERVICES 
Seller warrants that the Services shall be performed in accordance with industry practices.
 
Seller’s obligations under this warranty shall expire one (1) year after the Services are performed except that Seller’s warranty obligations for repair work shall expire ninety (90) days from date of initial start-up or one (1) year after completion of repair work, whichever comes first.
 
1. CONDITIONS APPLYING TO WARRANTIES 
This warranty for Equipment is conditional upon the Equipment being received, unloaded, stored, handled, installed, tested, maintained and operated in a proper manner.
 
Neither the warranty for Equipment or the warranty for Services shall be applicable in the event that failure to meet such warranty is the result of acts of omissions of persons (other than Seller or Seller’s suppliers in connection with the work performed by them hereunder), accidents or alteration, abuse or misuse of the Equipment or alteration or misuse of the Services
 
Unless otherwise specifically agreed in writing Seller’s warranty of performance is based on shop tests at the specified rating when handling clear, fresh, non-aerated water at a temperature not exceeding 30 degrees C
 
The conditions of any tests and the basis of any calculations in connection with the warranties for Equipment or Services shall be acceptable to Seller and Purchaser and the tests may be witnessed by representatives of either.  Measurement readings shall be based on plant instrumentation, if applicable and actual readings shall be utilised.  In lieu of thereof Purchaser or Seller may at its expense, provide temporary special test instruments to ensure accuracy of measurements and such expenses shall be borne by the party exercising such right.
 
1. REMEDY 
Seller agrees to repair or replace F.O.B. Seller’s plant any Equipment manufactured by the Seller which does not conform to the warranty for Equipment and to re-perform Services which do not conform to the warranty for Services, provided that notice of claim of defect is received by Seller within one year from date of shipment of Equipment from Seller’s plant or performance of Services.  Equipment claimed to be defective must be returned, freight prepaid and in accordance with Seller’s instructions to the point of manufacture, unless Seller directs otherwise.
 
Purchaser shall give Seller written notice of any defect, damage or nonconformity as soon as possible in order to permit Seller to make a timely investigation of the facts.
 
In connection with the performance of any corrective work, all removal and reinstallation of the Equipment shall be performed by Purchaser, Purchase shall at its expense, be responsible for removing, reinstalling, replacing or supplying any equipment, materials or structures which are necessary to provide reasonable access to the Equipment to be repaired or replaced.  Any decontamination or radiation protection necessary in connection with the removal or onsite repair of the Equipment shall be performed by Purchaser without cost to Seller.
 
Title to and risk of loss of any equipment being repaired shall remain with Purchaser at all time during the correction period wherever the repair takes place provided, however that Seller shall bear the risk of loss of any Equipment being repair while such Equipment is away from Purchaser’s facility and under Seller’s care and control.  Transportation costs with respect to any replacement Equipment shall be paid by Purchaser.
 
1. REPAIRED OR REPLACEMENT EQUIPMENT, RE-PERFORMED SERVICES 
When any Equipment is repaired or replaced or a service is re-performed, the Equipment repaired or its replacement or re-performed Service shall be subject to some warranties, the same conditions and the same remedies provided for the original Equipment or Service, provided that the warranty period for the repaired or replacement Equipment or Service shall be for the balance remaining of the warranty period for the original Equipment or Service extending from the date of repair or replacement of the repaired or replacement Equipment or re-performance of the Service, provided however that the warranty period shall expire no later than twenty four (24) months after the delivery of the original Equipment or performance of the original Service.
 
1. EXCLUSIVITY OF WARRANTIES 
The express warranties set forth herein are the exclusive warranties of Seller and no other warranty, express or implied in fact or by law, is applicable, including any warranty as to the merchantability or fitness for a particular use or purpose.
 
1. TERMS OF PAYMENT 
All prices are net cash 30 days, F.O.B. Seller’s plant unless otherwise stated in the quotation.  Seller reserves the right at any time to require cash payment in advance, security for payment or other payment terms satisfactory to Seller and such modification shall not be a breach of contract of purchase in the event Seller so elects to modify the terms of payment.  For orders above $40,000 progress payments in accordance with the following milestone events apply:
 
Submittal of Outline Drawings                                                  

10%
Purchase of Major Components/Accessories                                        
30%
Completion of Major Machining                                                           
20%
Shipment                                                                                              
40%
 
Should Purchases for any reason default in the payment of the contract of purchase, Purchaser agrees to pay all collection costs, legal fees and expenses incurred in collecting payment, including interest on the amount due at the maximum legal contract rate.  All transportation, insurance and similar charges incident to delivery shall be borne by Purchaser.
 
1. TAXES 
Seller’s prices do no include sales, use, excise or similar taxes, Consequently, in addition to the price specified herein, the amount of any present or future sales, use, excise or other similar tax applicable to the sale or use of Equipment or Services hereunder shall be paid by Purchaser or in lieu thereof Purchaser shall provide Seller with a tax-exemption certificate acceptable to the taxing authorities.
 
1. GENERAL LIMIATIONS OF LIABILITY 
Seller’s total liability to Purchaser for all claims of any kind, whether based on contract, tort (including negligence) strict liability or otherwise for any loss or damage arising out of connected with or resulting from the performance or breach of the contract of purchase shall in no event exceed the amount of the price of the specific Equipment or Service which gives rise to the claim.  In applying the monetary limitation of Sellers’ total liability such liability shall be reduced by the sum of (1) any damages paid to Purchaser by Seller (2) any costs incurred and settlements made by Seller under Section 4 Warranties and (3) any refund of the price for the Equipment or Service in the event of a rescission.
 
In all cases where the Purchaser’s claims whether based upon contract, tort (including negligence) strict liability or otherwise involves defective work or nonconforming Equipment or Service or damage resulting there from Purchaser’s exclusive remedies and Seller’s sole liability shall be those specifically provided for under Section 4 Warranties.
 
Seller shall not be responsible for the acts and workmanship of the employees, contractors, subcontractors or agents of Purchaser.
 
Seller shall not be liable for any property damages (including the equipment within the work description) or personal injury caused by (a) the negligence or fault of Purchaser’s employees, contractors, subcontractors, agents or material men, (b) failure to observe Seller’s advice (c) failure or malfunctioning of any tools, equipment, facilities or devices not furnished by Seller or (d) use of instruments or the making of adjustments by Purchaser’s employees, contractors, subcontractors or agents.
 
In the event, whether based upon contract, tort (including negligence) strict liability or otherwise and whether arising before or after completion of its obligations under the contract of purchase, shall Seller be liable to Purchaser for losses or damages caused by reason of loss of use, revenue or profits, or costs of capital, or special consequential or penal damages of any nature and Purchaser shall indemnify Seller against any such claims by a third party.
 
The liability, if any, for any claims, whether based upon contract, tort (including negligence), strict liability or otherwise for any loss or damage arsing out of, connected with or resulting from the performance or breach of the contract of purchase shall be limited to specifically identified written claims submitted prior to the expiration of the applicable warranty period as set forth unde Section 4 Warranties.
 
The provision of this Section ‘General Limitation of Liability’ shall also protect Seller’s suppliers shall apply to the full extent permitted by law regardless of fault and shall survive termination, cancellation or completion of the work under the contract of purchase.
 
Purchaser shall not sell the Equipment, Services or Product or otherwise transfer any interests therein without first securing from the transferee limitation of liability at least equivalent to that afforded Seller and its suppliers as provided in this Section 7.
 
1. SEVERABILITY 
If any provision of the contract of purchase is deemed to be void, invalid or inoperative for any reason or any phrase or clause within such provisions is deemed to be void, invalid or inoperative, that phrase, clause or provision shall be deemed modified to the extent necessary to make it valid and operative or if it cannot be modified than such phrase, clause or provision shall be deemed severed from the contract of purchase with the remaining phrases, clauses and provisions continuing in full force and effect as if the contract of purchase had been signed with the void, invalid or inoperative portion so modified or eliminated.
 
1. CANCELLATION 
Purchaser may cancel the contract of purchase only upon written notice and upon payment to Seller of reasonable and proper cancellation charges as follows:

PHASE COMPLETED      % OF TOTAL ORDER VALUE    CUMMUALATIVE %
Order Entry                                                        5%                                            5%
Engineering                                                       15%                                          20%
Purchasing                                                          5%                                          25%
Material Procurement                                      35%                                          60%
Production (Material Planning)              
 10%                                          70%
Assembly                                                         10%                                          80%
Test                                                                  10%                                          90%
Paint/Prep/Ship                                     
 10%                                         100%
 
If in the opinion of Seller the financial condition of Purchaser does not justify continuance of the contract, Seller may require full or partial payment in advance or shall receive reimbursement for its reasonable and proper cancellation charges.  In the event of bankruptcy or insolvency of Purchaser or in the event of proceedings brought against Purchaser, voluntarily or involuntarily under the bankruptcy or any insolvency laws, Seller shall be entitled to cancel the contract of purchase at any time during the period allowed for filing claims against the state and shall receive reimbursement for its reasonable and proper cancellation charges.

 
1. SUSPENSION 
In the event Purchaser elects to suspend work under the contract of purchase, Purchaser shall notify Seller one week in advance of the suspension date.  This notification shall be in writing and include the anticipated suspension period.  Seller shall advise Purchaser of the price adjustment which shall be based on Seller’s ability to reallocate manpower, material and equipment during the suspension period and any other difference in costs caused by the suspension.
 
1. ASSIGNMENTS 
Any transfer or assignment (including any transfer or assignment by operation of law or otherwise) of the contract of purchase or any rights there under by Purchaser without written consent of Seller shall be void.
 
1. APPLICABLE LAW 
The rights and obligations of the parties under the contract of purchase shall be interpreted and governed in all respects by the laws of the State of Victoria, Australia.
 
1. LIMITATIONS OF ACTIONS 
The statute of limitations for purposes of bringing any action under the contract of purchase shall be one (1) year from the date of the cause of the action accrued.
 
1. ENTIRE AGREEMENTS 
The contract of purchase, consisting of these terms and conditions, Seller’s quotation and Purchaser’s order if accepted in writing by Seller, constitutes the entire agreement between Purchaser and Seller.  All other previous and collateral agreements (including letters of intent or purchase orders issued by Purchaser), representations, warranties, promises and conditions relating to the subject matter hereof are superseded by the contract of purchase.  Any understanding, promise, representations, warranty or condition not incorporated in the contract of purchase shall not be binding on either party.
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